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§138.60 Applications, general instruc-
tions.

(a) You may obtain an Application
for Vessel Certificate of Financial Re-
sponsibility (Water Pollution) (Form
CG-5585) by following the instructions
in §§138.40 and 138.45.

(b) Your Application and all sup-
porting documents must be in English,
and express all monetary terms in
United States dollars.

(c) An authorized official of the ap-
plicant must sign the signature page of
the Application. The title of the signer
must be shown in the space provided on
the Application. The operator must
submit the original signature page of
the Application to NPFC in hard copy.

(d) If the signer is not identified on
the Application as an individual (sole
proprietor) applicant, a partner in a
partnership applicant, or a director,
chief executive officer, or any other
duly authorized officer of a corporate
applicant, the Application must be ac-
companied by a written statement cer-
tifying the signer’s authority to sign
on behalf of the applicant.

(e) If, before the issuance of a Certifi-
cate, the applicant becomes aware of a
change in any of the facts contained in
the Application or supporting docu-
mentation, the applicant must, within
5 business days of becoming aware of
the change, notify the Director, NPFC,
in writing, of the changed facts.

§138.65 Issuance of Certificates.

Upon the satisfactory demonstration
of financial responsibility and payment
of all fees due, the Director, NPFC, will
issue a Vessel Certificate of Financial
Responsibility (Water Pollution) (Form
CG-55685) in electronic form. Copies of
the Certificate may be downloaded
from NPFC’s E-COFR Web site.

§138.70 Renewal of Certificates.

(a) The operator of a vessel required
to have a Certificate under this subpart
must submit a written or E-COFR re-
quest for renewal of the Certificate to
the NPFC at least 21 days, but not ear-
lier than 90 days, before the expiration
date of the Certificate. A letter may be
used for this purpose. The request for
renewal must comply in all other re-
spects with the requirements in §138.60
concerning Applications. The Director,
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NPFC, may waive this 21-day require-
ment for good cause shown.

(b) The operator must identify in the
request for renewal any changes which
have occurred since the original Appli-
cation for a Certificate was filed, and
must set forth the correct information
in full.

§138.80 Financial responsibility, how
established.

(a) General. In addition to submitting
an Application, requests for renewal,
and fees, an applicant must file, or
cause to be filed, with the Director,
NPFC, evidence of financial responsi-
bility acceptable to the Director,
NPFC, in an amount equal to the total
applicable amount determined under
§138.80(f)(3). A guarantor may file the
evidence of financial responsibility on
behalf of the applicant directly with
the Director, NPFC.

(b) Methods. An applicant or
certificant must establish and main-
tain evidence of financial responsi-
bility by one or more of the following
methods:

(1) Insurance. By filing with the Di-
rector, NPFC, an Insurance Guaranty
(Form CG-5586) or, when applying for a
Master Certificate under §138.110, a
Master Insurance Guaranty (Form CG-
55686-1), executed by not more than four
insurers that have been found accept-
able by, and remain acceptable to, the
Director, NPFC, for purposes of this
subpart.

(2) Surety bond. By filing with the Di-
rector, NPFC, a Surety Bond Guaranty
(Form CG-5586-2), executed by not
more than 10 acceptable surety compa-
nies certified by the United States De-
partment of the Treasury with respect
to the issuance of Federal bonds in the
maximum penal sum of each bond to be
issued under this subpart.

(8) Self-insurance. By filing with the
Director, NPFC, the financial state-
ments specified in paragraph (b)(3)(i) of
this section for the applicant’s fiscal
year preceding the date of Application
and by demonstrating that the appli-
cant or certificant maintains, in the
United States, working capital and net
worth each in amounts equal to or
greater than the total applicable
amount determined under §138.80(f)(3),
based on a vessel carrying hazardous
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substances as cargo. As used in this
paragraph, working capital means the
amount of current assets located in the
United States, less all current liabil-
ities anywhere in the world; and net
worth means the amount of all assets
located in the United States, less all li-
abilities anywhere in the world. For
each fiscal year after the initial filing,
the applicant or certificant must also
submit statements as follows:

(1) Initial and annual filings. An appli-
cant or certificant must submit an-
nual, current, and audited non-consoli-
dated financial statements prepared in
accordance with Generally Accepted
Accounting Principles, and audited by
an independent Certified Public Ac-
countant in accordance with Generally
Accepted Auditing Standards. These fi-
nancial statements must be accom-
panied by an additional statement
from the Treasurer (or equivalent offi-
cial) of the applicant or certificant cer-
tifying both the amount of current as-
sets and the amount of total assets in-
cluded in the accompanying balance
sheet, which are located in the United
States. If the financial statements can-
not be submitted in non-consolidated
form, a consolidated statement may be
submitted if accompanied by an addi-
tional statement prepared by the same
Certified Public Accountant, verifying
the amount by which the applicant’s or
certificant’s—

(A) Total assets located in the United
States exceed its total (i.e., worldwide)
liabilities; and

(B) Current assets located in the
United States exceed its total (i.e.,
worldwide) current liabilities. This ad-
ditional Certified Public Accountant
statement must specifically name the
applicant or certificant, indicate that
the amounts so verified relate only to
the applicant or certificant, apart from
any other affiliated entity, and iden-
tify the consolidated financial state-
ment to which it applies.

(ii) Semiannual self-insurance submis-
sions. When the self-insuring appli-
cant’s or certificant’s demonstrated
net worth is not at least ten times the
total applicable amount of financial re-
sponsibility determined under
§138.80(f)(3), the applicant’s or
certificant’s Treasurer (or equivalent
official) must file affidavits with the
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Director, NPFC, covering the first six
months of the applicant’s or
certificant’s current fiscal year. The
affidavits must state that neither the
working capital nor the net worth
have, during the first six months of the
current fiscal year, fallen below the ap-
plicant’s or certificant’s required total
applicable amount of financial respon-
sibility as determined under this sub-
part.

(iii) Additional self-insurance submis-
sions. A self-insuring applicant or
certificant—

(A) Must, upon request of the Direc-
tor, NPFC, within the time specified in
the request, file additional financial in-
formation; and

(B) Must notify the Director, NPFC,
within 5 business days of the date the
applicant or certificant knows, or has
reason to know, that its working cap-
ital or net worth has fallen below the
total applicable amounts required by
this subpart.

(iv) Time for self-insurance filings. All
required annual financial statements
must be received by the Director,
NPFC, within 90 days after the close of
the applicant’s or certificant’s fiscal
year, and all affidavits required by
paragraph (b)(3)(ii) of this section must
be received by the Director, NPFC,
within 30 days after the close of the ap-
plicable six-month period. The Direc-
tor, NPFC, may grant an extension of
the time limits for filing the annual fi-
nancial statements, semi-annual affi-
davits or additional financial informa-
tion upon written request and for good
cause shown. An applicant or
certificant seeking an extension of any
deadline must set forth the reasons for
the extension request and deliver the
request to the Director, NPFC, at least
15 days before the annual financial
statements, affidavits or additional in-
formation are due. The Director,
NPFC, will not consider a request for
an extension of more than 60 days.

(v) Failure to submit. The Director,
NPFC, may deny or revoke a Certifi-
cate for failure of the applicant or
certificant to timely file any state-
ment, data, notification, or affidavit
required by paragraph (b)(3) of this sec-
tion.

(vi) Waiver of working capital. The Di-
rector, NPFC, may waive the working
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capital requirement for any applicant
or certificant that—

(A) Is a regulated public utility, a
municipal or higher-level govern-
mental entity, or an entity operating
solely as a charitable, non-profit orga-
nization qualifying under Section
501(c) Internal Revenue Code. The ap-
plicant or certificant must dem-
onstrate in writing that the grant of a
waiver would benefit a local public in-
terest; or

(B) Demonstrates in writing that
working capital is not a significant
factor in the applicant’s or
certificant’s financial condition. An
applicant’s or certificant’s net worth in
relation to the amount of its required
total applicable amount of financial re-
sponsibility and a history of stable op-
erations are the major elements con-
sidered by the Director, NPFC.

(4) Financial guaranty. By filing with
the Director, NPFC, a Financial Guar-
anty (Form CG-5586-3), or, when apply-
ing for a Master Certificate, a Master
Financial Guaranty (Form CG-5586-4),
executed by not more than four finan-
cial guarantors, including, but not lim-
ited to, a parent or affiliate acceptable
to the Director, NPFC. A financial
guarantor must comply with all of the
self-insurance provisions of paragraph
(b)(3) of this section. In addition, a per-
son who is a financial guarantor for
more than one applicant or certificant
must have working capital and net
worth no less than the aggregate total
applicable amounts of financial respon-
sibility determined under §138.80(f)(3)
provided as a financial guarantor for
each applicant or certificant, plus the
total applicable amount required to be
demonstrated by a self-insurer under
this subpart if the financial guarantor
is also acting as a self-insurer.

(5) Other evidence of financial responsi-
bility. The Director, NPFC, will not ac-
cept a self-insurance method other
than the one described in paragraph
(b)(3) of this section. An applicant may
in writing request that the Director,
NPFC, accept a method different from
one described in paragraph (b)(1), (2), or
(4) of this section to demonstrate evi-
dence of financial responsibility. An
applicant submitting a request under
this paragraph must submit the re-
quest to the Director, NPFC, at least 45
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days prior to the date the Certificate is
required. The applicant must describe
in detail the method proposed, the rea-
sons why the applicant does not wish
to use or is unable to use one of the
methods described in paragraph (b)(1),
(2), or (4) of this section, and how the
proposed method assures that the re-
sponsible parties for the vessel are able
to fulfill their obligations to pay costs
and damages in the event of an inci-
dent or a release or threatened release.
The Director, NPFC, will not accept a
method under this paragraph that
merely deletes or alters a provision of
one of the methods described in para-
graph (b)(1), (2), or (4) of this section
(for example, one that alters the termi-
nation clause of the Insurance Guar-
anty (Form CG-5586). An applicant that
makes a request under this paragraph
must provide the Director, NPFC, a
proposed guaranty form that includes
all the elements described in para-
graphs (c¢) and (d) of this section. A de-
cision of the Director, NPFC, not to ac-
cept a method requested by an appli-
cant under this paragraph is final agen-
cy action.

(¢) Forms—(1) Multiple guarantors.
Four or fewer insurers (a lead under-
writer is considered to be one insurer)
may jointly execute an Insurance
Guaranty (Form CG-5586) or a Master
Insurance Guaranty (Form CG-5586-1).
Ten or fewer sureties (including lead
sureties) may jointly execute a Surety
Bond Guaranty (Form CG-5586-2). Four
or fewer financial guarantors may
jointly execute a Financial Guaranty
(Form CG-5586-3). If more than one in-
surer, surety, or financial guarantor
executes the relevant form—

(i) Each is bound for the payment of
sums only in accordance with the per-
centage of vertical participation speci-
fied on the relevant form for that in-
surer, surety, or financial guarantor.
Participation in the form of layering
(tiers, one in excess of another) is not
acceptable; only vertical participation
on a percentage basis and participation
with no specified percentage allocation
is acceptable. If no percentage of par-
ticipation is specified for an insurer,
surety, or financial guarantor, the li-
ability of that insurer, surety, or finan-
cial guarantor is joint and several for
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the total of the unspecified portions;
and

(ii) The guarantors must designate a
lead guarantor having authority to
bind all guarantors for actions required
of guarantors under the Acts, including
but not limited to receipt of designa-
tion of source, advertisement of a des-
ignation, and receipt and settlement of
claims.

(2) Operator name. An applicant or
certificant must ensure that each form
submitted under this subpart sets forth
in full the correct legal name of the
vessel operator to whom a Certificate
is to be issued.

(d) Direct action—(1) Acknowledgment.
Any evidence of financial responsi-
bility filed with the Director, NPFC,
under this subpart must contain an ac-
knowledgment by each insurer or other
guarantor that an action in court by a
claimant (including a claimant by
right of subrogation) for costs or dam-
ages arising under the provisions of the
Acts, may be brought directly against
the insurer or other guarantor. The
evidence of financial responsibility
must also provide that, in the event an
action is brought under the Acts di-
rectly against the insurer or other
guarantor, the insurer or other guar-
antor may invoke only the following
rights and defenses:

(i) The incident, release, or threat-
ened release was caused by the willful
misconduct of the person for whom the
guaranty is provided.

(ii) Any defense that the person for
whom the guaranty is provided may
raise under the Acts.

(iii) A defense that the amount of a
claim or claims, filed in any action in
any court or other proceeding, exceeds
the amount of the guaranty with re-
spect to an incident or with respect to
a release or threatened release.

(iv) A defense that the amount of a
claim or claims that exceeds the
amount of the guaranty, which amount
is based on the gross tonnage of the
vessel as entered on the vessel’s Inter-
national Tonnage Certificate or other
official, applicable certificate of meas-
urement, except when the guarantor
knew or should have known that the
applicable tonnage certificate was in-
correct.
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(v) The claim is not one made under
either of the Acts.

(2) Limitation on guarantor liability. A
guarantor that participates in any evi-
dence of financial responsibility under
this subpart will be liable because of
that participation, with respect to an
incident or a release or threatened re-
lease, in any proceeding only for the
amount and type of costs and damages
specified in the evidence of financial
responsibility. A guarantor will not be
considered to have consented to direct
action under any law other than the
Acts, or to unlimited liability under
any law or in any venue, solely because
of the guarantor’s participation in pro-
viding any evidence of financial re-
sponsibility under this subpart. In the
event of any finding that liability of a
guarantor exceeds the amount of the
guaranty provided under this subpart,
that guaranty is considered null and
void with respect to that excess.

(e) Public access to data. Financial
data filed with the Director, NPFC, by
an applicant, certificant, and any other
person is considered public information
to the extent required by the Freedom
of Information Act (b U.S.C. 552) and
permitted by the Privacy Act (6 U.S.C.
562a).

(f) Total applicable amount. The total
applicable amount is determined as fol-
lows:

(1) The applicable amount under OPA
90 is equal to the applicable vessel
limit of liability, which is determined
as provided in subpart B of this part.

(2) The applicable amount under
CERCLA is determined as follows:

(i) For a vessel over 300 gross tons
carrying a hazardous substance as
cargo, the greater of $5,000,000 or $300
per gross ton.

(ii) For any other vessel over 300
gross tons, the greater of $500,000 or
$300 per gross ton.

(3) The total applicable amount is the
applicable amount determined under
paragraph (f)(1) of this section plus the
applicable amount determined under
paragraph (f)(2) of this section.
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